October 7, 2009

Hon. Robert Tierney, Commissioner
Landmark’s Preservation Commission
1 Centre Street, 9™ F1. North

New York, New York 10007

Re: 189 Ocean Avenue, Brookiyn, New York

Dear Commissioner Tierney:

Please accept this behalf of Tom Bernich, the owner of 189 Ocean Ave, Brooklyn
New York regarding the proposed creation of a historic district designation for what has
been called "Ocean on the Park Houses”. For the reasons set forth below we do not
believe that as an ensemble these 12 houses rise to that level of historic, aesthetic or
cultural significance which should be required for the creation of a historic district.
These few buildings as a group is not extraordinary in either an architectural or historic
sense and therefore do not possess sufficient sense of place as would justify the historic
designation. |

We also strongly urge the Commission to apply a separate analysis to our
particular residence. Inclusion of 189 Ocean Avenue would inflict terrible financial harm

on my family. In approximately June 2007 a proposal for Historic District Designation
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for Ocean on the Park Houses was submitted to LPC [Exhibit A]. This communication .
advised the Commission that 185 Ocean Avenue, our neighbor to the north, was sold to a
commercial developer; the LPC declined to calendar the application to designate the
Ocean on the Park Historical district. See letter of Hon. Robert Tierney to Hon. Marty
Markowitza dated November 1, 2007 [Exhibit B] This Decision opened the way to the
construction of an eight (8) story cantilevered building which has adversely affected the
Bernich family’s quality of life and eviscerated the value of his building. Landmark
designation would “freeze” 189 Ocean Avenue in this degraded condition” this

would be wrong, especially as the home simply does not embody the aesthetic
characteristics which make landmarking appropriate.

Even were the other proposed buildings be deemed to possess the qualities which
justify the exercise of the power of the Landmarks Commission, the Bernich home, as it
presently stands, does not present architectural characteristics which fit within the
statutory criteria for landmarking. Annexed to this letter are the extensive and detailed
observations of Professor John Young, a noted expert in the field (Professor Young's
curriculum vitae is annexed to his report). The Young report makes it clear that the
extensive changes to our home’s exterior over the years have vitiated any historical value
it might once have had. It therefore is in no way comparable to the majority of the other
structures in the proposed historic District in either an architectural or historic level; nor

does it possess any interest on account of the historical or cultural value. (The brick
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building located at 191 Ocean Ave shares similar pedestrian characteristics). Therefore,
there is no objective basis to include 189 Ocean Avenue in the proposed historic District.

I. Harm to the Residential Property Owner

Tom Bernich, the owner of 189 Ocean Avenue is married and has a small child.
The home is his single, biggest asset. Mr. Bernich is a small business owner in Brooklyn,
which is located in an economic development zone in Sunset Park, and a member of the
New York Industrial Retention Network. His business works very had to promote
community growth and also to keep industry and jobs in New York City. His struggle to
both keep his business afloat and to defend his and his family’s interests through this
designation process has compelled him to divert valuable time and financial resources
toward this matter. When Mr. Bernich acquired his house, like the rest of the
neighborhood, it was subject to R-7-1 zoning. The allowable floor to area ratio of the
plot, if not landmarked, would be 24,000.00 square feet; landmarking would reduce this
to fewer than 4,000 square feet. The consequences to the value of this building would be
both profound and drastic. Looming immediately next door to his family’s home is a
cantilevered (soon to be) eight (8) story, 22 unit structure. This development by a
company called 189 Ocean Avenue Developers has compelled him to share his driveway
with a six car parking lot which serves the new apartment building.

In May of 2008, 185 Ocean Avenue Developers illegally excavated ground

several feet under the driveway between the building resulting in the concrete driveway

cracking 4 inches in width, 100 feet in length and causing a 3-inch drop in elevation.
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Though the Department of Building issued a stop work order to 185 Ocean Avenue
Developers for the excavation, both the owners of 189 Ocean Avenue and the
commercial building 185 Ocean Avenue Developers were issued violations for the
damage done to the driveway. If 189 Ocean Avenue is landmarked, its owner will have
to apply to the Landmark Preservation Committee to approve any repairs or changes to
the driveway. He should not be burdened with this time consuming and costly process.
Mr. Bernich has already spent close to $50,000 in legal fees dealing with damages to his
driveway and abuse of the recorded easement by the builder. The proposed landmarking
5 of his residence is yet another potential disaster piled on top of what he has had to deal
Cf with from the development of the adjacent building.
As noted above, in 2007 an application was submitted to the LPC to afford
landmark status to thirteen homés ranging from 185 Ocean Avenue to 211 Ocean
Avenue; the Commission exercised its discretion and made a finding of fact that the
proposed district “... does not rise to the level of significance required for a historic
district, neither based on the size of the proposed district nor its strength of a sense of
place. “. See Exhibit B, letter of Hon. Robert Tierney to Hon. Marty Markowitz, dated
November 1, 2007). This decision by the Board is clearly neither arbitrary nor irrational.
As noted by Professor John Young this particular type of limestone row houses are by no
means uncommon (in fact, there are two remarkably similar rows of houses right around

( o the corner from his subject buildings, a ten building ensemble at 68-73 Woodruff Avenue

and a nine building ensemble at 37-53 St. Paul’s Place.) Neither ensemble of houses is



October 7, 2009
Page 5

landmarked and their existence along with other buildings noted by Professor Young
makes it clear that the Ocean Avenue landmarks are not unique. The additional brick
buildings located at 189 and 191 Ocean Ave have far less aesthetic or architectural merit
than the limestone buildings; both are quite ordinary [Sce Young report]

As Commissioner Tierney noted, the November 1, 2007 decision may have
disappointed some, but it is a clearly defensible action of an Agency given discretion to
apply §25-303 of the NYC Administrative Code. Along with many other homeowners
across the City, these applicants subjectively felt their buildings were landmark worthy,
but the Board recognized that not every such building or group of buildings qualify for
landmark protection and declined to calendar the application for the proposed district.
LPC was aware of what the developers’ intentions were in 2007 when the first proposal
was made but choose not to landmark. Subsequently, as stated, a commercial developer
demolished 185 Ocean Avenue, and then (maximizing its own propetty interests) erected
what will be an eight-story building with a cantilever extending extremely close to the
north wall of the Bernich home. [See Young report]. As indicated above, the developer
caused serious damage to the Bernich driveway (shared with 185) and attempted to
violate the recorded easement by changing the character of the rear parking; extensive
(and extremely expensive) litigation followed which is still going on.

However the damages to the driveway will pale in comparison to what will be
inflicted on Mr. Bernich if his house is compulsorily landmarked. He will then be in a

position where the livability and desirability of his residence has been drastically
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diminished by a commercial developer (taking advantage of the marketplace created by
R-7-1 zoning) but himself denied the opportunity of remedying this economic harm in
that same marketplace. The only realistic way that Mr. Bernich can salvage the value of
his building, under the circumstances he finds himself in through no fault of his own, is to
change its character. On one hand the development of the property by his neighbor to the
north has thrust him directly into a quagmire; a decision to landmark the building would
make sure he sank.

The proposed landmarking would make it functionally impossible for Mr. Bernich
to realize the true value of his property. That property, free of landmark designation, and
subject to the same R-7-1 zoning fully enjoyed by virtually everyone else in the
neighborhood, is worth approximately $1.5 million dollars. If it were landmarked, its
value would drop to perhaps one-third of that and possibly even less. This economic
damage which inclusion in the proposed historic District would cause to this residential
property owner is substantial and severe. Regarding a bank located in Queens the LPC
Commissioner Hon. Robert Tierney was quoted as saying: “Owner consent is not
required, but I strongly try to obtain it whenever possible,” Mr. Tierney said. “It helps tﬁe
process going forward. It’s not a continually contentious relationship.” The owner of a
single-family residence should be afforded no less consideration than the businessman
who owns a large commercial building. However, the most bitter aspect of this proposed

action would be the inherent lack of any real conceptually and intellectually sound reason
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for the designation. Were his residence to be included in the historic District, Tom
Bernich would be ruined financially but for all the wrong reasons.

Since 2007 the only change to the proposed historical district was the removal
through demolition of one of the residences. If anything, this reduction in size and
proportional reduction in strength of place should have mitigated against the inclusion of
“Ocean on the Park” on the LPC Calendar. There was, of course, a strident and focused
effort by proponents of the historical district to articulate their support for the
designation, but the drumbeat of political rhetoric is not one of the statutory criteria.
There was an insufficient architectural, historical or cultural basis to designate the
proposed thirteen buildings in 2007; the e-mail and letter writing campaign which took
place in 2008-2009 simply does not supply what was substantively lacking in 2007. The
consequences of landmarking 189 Ocean Avenue will be disastrous to its residential
homeowner. There is no real basis to create a historic district consisting of either the ten
(10) limestone Axe] Hedman homes by themselves (193-211 Ocean Avenue) or with the
addition of the one-other pedestrian brick home(191 Ocean Avenue) but that is a separate
issue. If these property owners feel landmarking is beneficial and the LPC agrees, then
this is an issue which Mr. Bernich would not need to address further through the political
or legal process so long as his building were to be excluded. However, it would be
blatantly wrong to destroy the value of Mr. Bernich’s quite ordinary (though valuable)
property through landmarking because his home happens to exist near a few other homes

which might colorably be able to be claimed to be out of the ordinary, and which was the
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subject of a concentrated political campaign. That would be a perversion of the letter and
spirit of the statute and constitute an administrative action which violates the Agency’s
own direct and clear precedent. I respectfully suggest that this would constitute an
arbitrary use of the Commission’s administrative prerogatives, with a capricious effect
on the subject landowner. This would realistically constitute a taking without
compensation. (Who is prepared to compensate Mr. Bernich for his loss of the
approximately one-million dollars?) Further, this would amount to a selective
modification of the zoning resolution through an action of an administrative agency
which is not compliant with the letter or spirit of its own guidelines as embodied in its
publically posted mission statement.

1I. Historic/Cultural Characteristics

There is no genuine predicate for any claim that 189 Ocean Avenue has any
intrinsic historical or cultural value. The 1920 census lists Henry Hazlitt as one of six
borders residing there; there is no evidence that this gentleman ever owned the property.
Mr. Hazlitt was a writer who lived between 1?84 and 1993. His writings are read today
but chiefly kept alive by the Ludwig von Mieses Institute, a Libertarian think tank located
in Auburn, Alabama. Mr. Von Miese apparently was the doyen of the Austrian School of
Economics which is a root of the American Libertarian movement. While it is true that

Mr. Hazlitt had a long and distinguished career as a journalist specializing in economics,
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very little of whatever cultural light which he generated during his career is reflected
onto189 Ocean Ave.

All we know is that Henry Hazlitt lived at the premises sometime in 1920
[Exhibit C] He could not have lived there long before the census notation was made
because the house was built in 1919 and he certainly was gone by 1924 when his passport
application shows him residing on Pacific Street [Exhibit D]. Although he wrote steadily
throughout his adult life Mr. Hazlitt’s major works were written in the 1930°s and 1940°s
in reaction to the expansion of government control into the marketplace (he strongly
disapproved of the New Deal); however this was long after he left 189 Ocean Ave. This
residence at the subject premises is not associated with any great historical event or
culturally significant work. The man wrote over a span of more than seventy-five (75)
years; a short sojourn at the premises early in his career by a writer who is far from a
household name can by no objective standard be considered culturally or historically
significant.

CONCI.USION

There is no objective basis for the LPC to violate its own precedent established
less than two (2) years previously. Likewise there is no colorable explanation for now
landmarking the Ocean on the Park District other than as taking the line of least
resistance to political pressure. At this point, rather than fight fire with fire, Mr. Bernich
'~ has chosen to present what he feels is a principled argument framed by the appropriate

and standard criteria set forth in the Statute and LPC mission statement and the precedent
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of this Commission. It is respectfully urged that the arguments made in this letter and by
Professor Young compel an administrative finding that Mr. Bernich’s building should not
be part of the proposed Historic District; we also feel that the same arguments should
and/or would be forceful and effective in political and legal contexts as well. We
strongly believe that as to 189 Ocean Avenue, this matter should end with the building
not designated for landmarking.

Sincerely,

Steven D. Cohn
SDC/
cc: Mark Silberman, Esq.

Megan Schmidt
Katy Daley
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189 Ocean Avenue, Brooklyn, NY, 30 September 2009



1. Construction notes on stamped architectural drawing for Alteration to
House for Dr. and Mrs. Samuel Candel, 189 Ocean Avenue, Brooklyn, New
York, by A. Herbert Mathes, Architect, 16 East 43rd Street, New York, N.Y.,
Dated 7-18-41, Rev, 7-21-41, one sheet.

1.1 Plan of 1st Floor

1.1.1 Porch: Exist. roof to be removed. Cut down brick piers, reset caps. Patch &
repair brick after roof is removed.

1.1.2 Front entrance: New w. pine frame. Morgan design. Soffit light.

1.1.3 Rear extension north wall: New wood stair to 2nd floor. Cut new window.
Install exhaust fan above door.

1.2 Plan of 2nd Floor

1.2.1 Porch roof: Exist. roof to be removed.

1.2.2 North wall: Exist. window removed. New wd. casement.

1.2.3 East wall: new exterior door opening and door. New stair down. Exist.
windows removed. Opening cut down. (To terrace above extensions) Reset

existing doors. New casement windows.

1.2.4 Extension: Build up wall to 2'-8" above roof. Terrace: Lay deck tile on
mastic.

1.3 Plan of 3rd Floor

1.3.1 No exterior alterations shown.



2. Property alterations observed by site and neighborhood inspection and
documentation review by John Young Architect, 30 September 2009.

2.1 Alterations shown on 1941 drawings confirmed, with changes noted below.

2.1.1 Front entrance surround (Morgan Design) removed, the door and frame
replaced and soffit light replaced.

2.1.2 North wall wood casement window replaced with fixed metal sash.

2.1.3 The wood stair at rear extension replaced with a metal stair.

2.1.4 Three terrace casement doors replaced with a pair of single pane doors.
2.2 Alterations described by the LLandmarks Preservation Commission
designation report were confirmed, with further alterations observed as noted

below in 2.3.

2.2.1 North Facade Alterations

2.2.1.1 Casement window at second story rear, sill raised.
2.2.1.2 Replacement sash and panning.

2..2.1 .3 Screens.

2.2.1.4 Through-wall air-conditioner at third story.

2.2.1.5 Security camera at second story.

2.2.1.6 Wires from roof attached to facade.

2.2.1.7 Water faucet and remote utility meter at basement.

2.2.2 East Facade Alterations

2.2.2 .1 Facade painted.
2.2.2.2 New leader.
2.2.2.3 Replacement sash.

2.2.3 Garage Alterations

2.2.3.1 Doors removed.



SN

2.2.3.2 Roll-down gates.
2.3 Alterations observed by John Young Architect.

2.3.1 All brickwork of the main structure repointed flush not the original struck
and/or raked joints and the mortar texture and color are not the original.

2.3.2 Brickwork of the extension painted and patched with a variety of bricks.

2.3.3 Only one window sash remains of the original sashes, at the basement
level, north. All other original sashes and frames replaced. Several operable
windows replaced with glass masonry.

2.3.4 None of the original paint on painted elements remains and window sash
and frames are pre-finished metal.

2.3.5 None of the original exterior doors, frames and hardware remain.
2.3.6 The front yard landscaping and ground treatment are not original.
2.3.7 The front porch floor slab and stoop are not original.

2.3.8 At the extension east wall, steps down to the basement removed, the step
area filled and the basement door opening filled in.

2.3.9 The garage brick lintel replaced. Glass block installed at south wall.

2.3.10.1 An adjoining house and front yard, originally paired by design with this
house and yard, demolished.

2.3.10.2 The 185 Ocean Avenue house and front yard were originally paired by
design with 189 Ocean Avenue. House and yard demolished for a new 8-story
building under construction. The paired garage of 185 Ocean Avenue remains,
with demolition planned.

2.3.11.1 A planned 8-story structure at 185 Ocean Avenue to be built to the front
building line and lot line, cantilevered over the shared driveway, will disrupt view
of the north wall and partially disrupt view of the front facade, porch and yard of
189 Ocean Avenue. The new project will demolish the 185 garage existing paired
with the 189 garage.

2.3.11.2 Examples of other properties where a taller structure has been built to
the lot line, cantilevered over the shared driveway; this disrupts view of adjoining
property similar to 189 Ocean Avenue.



2.3.12 This house is one of thousands of similar generic houses without
architectural distinction in New York City which do not deserve landmarking
because they do not "meet the [LPC] criteria for designation” as an individual
building, nor as part of an ensemble "rise to the level of [LPC] significance
required for a historic district, neither based on the size of the proposed district
nor its strength of a sense of place.”

2.3.13 The house is not architecturally coherent with the nearby limestone row
houses and is not party to such tightly coherent ensembles located elsewhere in
the neighborhood.

2.3.14 This house is one of thousands of similar generic houses without
architectural distinction in New York City which do not deserve landmarking
because they do not "meet the {LPC] criteria for designation” as an individual
building, nor as part of an ensemble "rise to the level of [LPC] significance
required for a historic district, neither based on the size of the proposed district
nor its strength of a sense of place.”

2.3.15 The Landmarks Preservation Commission found in 2007 that the nearby
properties proposed for historic district did not "meet the criteria for designation.”
And did not "rise to the level of significance required for a historic district, neither
based on the size of the proposed district nor its strength of a sense of place."



3. Opinion Opposed to Including the Property in a Historic District

3.0 In my opinion the property at 189 Ocean Avenue does not warrant
landmarking as part of a historic district for these reasons:

3.1 The extensive alterations to the original house, garage and yards.

3.2 Modifications of design, workmanship and materials inconsistent with the
original.

3.3 Diminished quality of design, workmanship and construction during
alterations, repairs and maintenance compared to the original.

3.4 Lack of a coherent and strong architectural adjoining ensemble for
reinforcement and to compensate for loss of individual architectural merit
described in 3.1 to 3.3

3.5 | respectfully disagree with the LPC designation report on the architectural
and aesthetic characteristics of the building. As with a multitude of ordinary
buildings in the city, the house lacks distinguished architectural merit worthy of
landmarking. Its inclusion in the proposed ensemble is not substantiated by any
stylistic or historical significance.

3.6 While now quite ordinary, the house once might possibly have been part of a
distinctive architectural context as one of a pair of similar houses designed and
constructed as a unit. That slight possibility has been lost by the demolition of the
other member of the pair. The building is presently a remnant which has now has
lost its contextual twin, just as decades ago it lost many of its original distinctive
architectural features through extensive exterior and interior alterations.

3.7 The LPC designation report incorrectly presumes a contextual substantiation
for landmarking based on its juxtaposition with other architecturally distinguished
buildings but that is not supported by visual architectural evaluation and historical
documentation -- which indeed supports a contrary judgment against
landmarking on a contextual basis. Its location near other structures which may
have sufficient intrinsic merit to justify landmarking is merely a fortuitous event,
not an objective basis for inclusion in the proposed historic district.

3.8 ltis important to note that in addition to its extensive alterations over the
years the building has not been as well preserved in its original state as others
nearby and thereby has declined to a social not an architectural contextual
relationship with the neighborhood.

3.9 Impending disruption of view and appreciation of the sidewall and front yard
by an adjoining new construction of design and scale will further sharply reduce
the diminished architectural quality of this house and property.



4. Commentary on impact of demolition of a building with a common or
party wall with an adjoining property.

4.1 An easement between adjoining properities at 189 and 191 Ocean Avenue
describes the use of an abutting wall of 191 Ocean Avenue for bearing beams of
189 Ocean Avenue.

4.2 Itis common in New York City for a structure to be demolished which has a
party wall with an adjoining property, and the wall is located in part on both
properties, by these steps:

4.2 1 Installation of temporary and permanent shoring or other structural
stabilization to replace the common wall bracing provided by the demolished
structure.

4.2 2 Patching holes left in the common wall by removal of beams, joists,
fireplaces and other interior elements of the demolished structure which are
attached to the common wall.

4.2.3 Constructing a parapet above the common wall to comply with code
requirements for building roof separation at the lot line.

4.2.4 Waterproofing the exposed wall from the top of the new parapet to the
bottom of the foundation of the common wall.

4.2.5 Installing a protective skin on the exposed face of the common wall for
long-term durability and appearance.

4.2.6 Because about 1/2 of the common wall is located on the property of the
demolished structure, an easement or other arrangement is be required between
the two property owners to maintain the waterproofing and skin, including access
rights for inspection and repair.

4.2.7 If a new building is built on the property of the demolished structure,
protection measures are needed at the existing building foundation, front and
rear walls and roof to assure moisture protection between the new and existing
buildings.

4.2.8 Shoring and other structural stabilization of the common wall and the entire
existing building is needed during any new construction (existing building
movement and structural cracking as well as and soil settlement are typical
hazards when constructing next to an existing building).

4.3 The abutting wall is wholly on the property of 191 Ocean Avenue, which was
erected a few years before 189 Ocean Avenue. Hence the wall is not split by a
property line.



4.4 Should 189 Ocean Avenue be demolished and 191 Ocean is a designated
landmark, the following measures would be required:

4.4.1 Approval of the Landmarks Preservation Commission (LPC) would be
required for any work affecting 191 Ocean Avenue both for demolition and for
any new construction which impacts 191 Ocean Avenue.

4.4.2 Measures would be required to protect the abutting wall of 191 Ocean
Avenue and its foundation against settlement, moisture penetration and structural
instability.

4.4.3 Patching of beam holes used by 189 Ocean Avenue, wall exterior surface
treatment and any work affecting the abutting wall if left exposed after demolition
would require approval of the LPC.

4.4 .4 Construction methods and temporary facilities which impact 191 Ocean
Avenue would require approval of the LPC.



